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Leibl, Miretsky & Mosely, LLP

Reasons for Litigation 

 Fundamental Error

 Anger/Disappointment 

 Surprise/Distrust

 “Truth-seeker”
What happened and why? 
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Duty of a Health Care 
Professional (CACI 501) 

A [medical practitioner] is negligent if 
he/she fails to use the level of skill, 
knowledge, and care in diagnosis and 
treatment that other reasonably careful 
[medical practitioners] would use in same or 
similar circumstances. This level of skill, 
knowledge, and care is sometimes referred 
to as “the standard of care.” 

Success Not Required 
(CACI 505)

 The healthcare professional is not 
necessarily negligent just because their 
efforts are unsuccessful, or they make an 
error that was reasonable under the 
circumstances. 

 The care need not be perfect 

 Was there appropriate judgment based on the 
circumstances
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Alternative Methods of Care 
(CACI 506)

 A medical practitioner is not necessarily 
negligent just because they chose one 
medically accepted method of treatment 
or diagnosis, and it turns out that another 
medically accepted method would have 
been a better choice. 

Why is the Medical Record 
Important?

 Reflects Judgment and Plan 

 Reflects Diagnostic Tests and Results 

 Communicates Plan 
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Benefits of Documentation

 Juries place great weight on what 
information is and is not included in the 
medical records. 

 The patient’s memory will fade but what 
is in the record does not. 
 The faintest ink is more powerful than the 

strongest memory. 

 Documentation prevents the opposing 
expert from making unwarranted 
assumptions about care. 

Documentation of Medical 
Records: Overview

Emphasis must be 
placed on the 
factors that 
improve the quality 
and usefulness of 
charted 
information. 

Accuracy

RelevanceCompletion

Timeliness
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Documentation of Medical 
Records: Accuracy

 Each individual medical 
record must be correct. 

 Information in the 
medical record is relied 
upon for accuracy 
throughout the 
patient’s lifetime 

 Inaccuracies (either 
commission or 
omission) lead to 
improper medical 
advice being provided 
and may result in 
adverse healthcare 
outcomes. 

Accuracy

RelevanceCompletion

Timeliness
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Documentation of Medical 
Records: Relevance

 The initial history 
should be as complete 
as possible

 Medical records contain 
only information 
relevant to the 
patient’s healthcare 

 Inclusion of 
inappropriate and 
irrelevant information 
results in potential 
action.

Accuracy

Relevance
Completion

Timeliness

Documentation of Medical 
Records: Timeliness

 Entries should be 
contemporaneous to 
event 

 Delays in documenting 
can give impression of 
delays in treatment

 No early entries

 Role of computers

Accuracy

RelevanceCompletion

Timeliness

17

18



7/10/2024

10

Documentation of Medical 
Records: Completion

 Clear, concise, & 
consistent charting

 Importance of Narratives 

 Needed when there is 
change 

 Transfer to higher level 

 Physician contact 

Accuracy

Relevance
Completion

Timeliness
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Use of Narratives in Charting

 Factual Information

 Objective 

 Minimize adverbs/adjectives

 “Take a photo”: What does the patient look 
like?/What is the response?

 Use cohesive thoughts 

 Use proper grammar and spelling

Keys to Charting Narratives

Do…

Include justification for treatment

Be specific: 
• Document specific patient 

symptoms.
• Make specific statements related 

to the patient.

Include follow-up activitiesDiscuss with patients/parents

Include non-compliance for refusing 
treatment/procedure

Document pertinent negatives

Include codes
Use acceptable terminology and 
abbreviations

Consults: include initial assessment, 
plan of care, follow-up results

Read the notes of other 
professionals, respond to questions

Note teaching & instructions 
(understanding of)

Note when translators are utilized
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Keys to Charting Narratives

Don’t…
Make generalized statements: “Patient reassured”

Include incident report madeRefer to patient relations

Comment on parents’ or patient’s 
attitude

Reference risk management

The Role of Computers
How computers change the way we chart
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What to Know About 
Computer Charting:

 Stock phrases are repeated

 Drop-down menus are used and narratives are forgotten

 When the chart is reproduced on paper, it does not look 
like the version on the computer screen 

 Printouts show: Time entry made; by whom; when 
accessed and identifies when changes were made 

 Everything is discoverable 

 No “back screens”

 No private notes

Key Points Regarding 
Computer Charting

 Use Narratives!

 Minimize use of templates or drop-down menu entries

 Avoid boilerplate charting 

 Auto text does not account for grammar and syntax

 “Hospital Day 1: ‘The patient complains that The patient has 
been transferred here from Hospital X at her request.’”

 Avoid Cutting and Pasting 

 May create the impression that care is mechanical, routine 
and impersonal
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The Downfall of Copy/Paste

 May create the impression that care is mechanical, routine 
and impersonal

 Problem lists never change, despite the availability of new 
diagnoses or priorities

 Daily progress notes become progressively longer 

 Notes and errors accumulate, misinformation is carried forward 

 Notes become recombinant versions of previous notes 

 Patient who have been hospitalized for weeks can be on Day 4

 Last month’s labs take up permanent residence in the daily 
results 

 A consultant copies the notes from the requesting physician and 
requests a consult (from himself) 

 One time seizure turns into a seizure disorder 

Copy/Paste in Action
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Final Thoughts on 
Computer Charting

 Know the System 

 Audit logs can identify everyone who has looked at a patient’s 
record.

 Metadata includes information about when a record was created 
or edited, by whom, and how many versions were created. 

 Medical record is all the remains after a healthcare memory 
fades away. 

 Drop down menus and narratives 

 Do the pre-determined selections fit? 

 Don’t get tied to the computer 
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Communication 
For the Healthcare Provider

Communication

 Begins at the door 
 Knock 

 Introduce yourself/your role

Why are you there?

 White Boards 

 Active Listening
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Active Listening

 Active Listening (verb): when one not only hears 
what someone else is saying, but also attune to 
others’ thoughts and feelings. Harvard Business Review.

 Three aspects of active listening

 Cognitive: Paying attention to all the information, 
both implicit and explicit.

 Emotional: Staying calm and compassionate during 
the conversation, including managing emotional 
reactions (annoyance, boredom) that you might 
experience.

 Behavioral: Conveying interest and comprehension 
verbally and non-verbally.

How to Actively Listen
 Be empathetic.

 What might the other person need from your conversation? 
Emotional support, information, or something else?

 Be vulnerable.

 Emotional discomfort or being worried about how we might seem 
can get in the way of connection. Leave more space to hear what 
the other person is actually saying.

 Ask open-ended questions to make others feel heard.

 Identify barriers to knowledge.

 Avoid medical jargon.

 Be present.

 Eye contact, attentive posture, nodding, and other non-verbal cues 
are important. 

 If you find yourself mentally multitasking, bring your attention back.

 Don’t mentally rehearse your responses, as it will distract you from 
being active in the conversation. You can take time to form your 
thoughts after fully hearing what they have to say.
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Building Rapport

 Try to build a partnership

 You have the same goal: help the patient get better.

 Treat their concerns as important (empathy)

 Explain why you prioritize certain concerns over 
others (vulnerability)

 Do not imply their opinions are baseless (empathy)

 Cross-cultural differences 

 Time expectations 

 Negotiate? 

 Try not to show frustration/irritation/intolerance 

 Have patients  write down questions/issues

Charting on Difficult Patients 

 What is the problem?

 Objective – Material Facts 

 Cause if known

 Plan regarding care of patient 

 Action Taken 

 If assistance offered
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Disclosing Medical Errors

• Who will be responsible for the lead in 
the meeting. 

• Must include the senior leadership. 
• Deal with issues of guilt, blame shifting 

etc.  

Preparation

As soon as there is some information 
available through the investigation.

When

Set a time with the patient in advance, 
other family members may want to be 
present.

Where

Admit there was an error and indicate that 
you will provide what information you can.

How

Medical Errors

 What happened and why

 Provide a description in simple language and factual 
account

 Apology

 Health and Safety Code Section 104340

 Next Steps

 Care Planning

 Further Disclosure?

 Avoid abandonment

 Documenting the medical record
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Other Issues 

 What encompasses a medical record?

 Faxes

 Texts

 Emails 

The Bad

At around 1830, I was in the patient's room to spike a new 
IV bag. As I was disconnecting the tubing from her IV, dad 
walked into the patient's room. When he walked in, I 
turned around to greet him. As I turned around to greet 
him, patient saw her father and attempted to sit up. As she 
was attempting to sit up, lost her balance and fell back 
onto the padded crib side rail. Father got extremely angry 
and began to yell at me because she fell back. Dad yelled 
"you're her f****** nurse my &*(^$, you should've caught her 
before she fell. Y'all are supposed to be number 1". He 
proceeded to ask to speak to a higher up. I asked him if he 
would like to speak to our charge nurse and what issue he 
had. He agreed and asked to see our charge nurse1

43

44



7/10/2024

23

(cont.)

He replied, "Yes my *&^$$%, I'll catch you outside". Dad 
began to exhibit aggressive behaviors such as approaching 
the crib while raising his voice and using foul language. I 
did not feel safe in the room and felt threatened by dad 
due to him repeating "I'll catch you outside". 

I stepped out of the room, notified charge nurse and social 
work was called. I spoke to social work about what 
occurred, and she went into the room to speak to 
family/dad. Social work notified dad that we do not have a 
tolerance for foul language at the hospital and that he 
would have to leave the hospital for 24 hours if an event 
like this occurred once again. 

The Good

Patient with nurse communication order for "do not disturb 
from 10pm to 6am". During my role as Charge RN, made 
aware of situation that occurred when RCP was at bedside 
around 2100. Per RCP , mother "kicked him out of room". 
RT department Supervisor called me to discuss situation 
and about not being comfortable with not being able to 
perform vent checks during the night. House Supervisor 
made aware, who also agreed that this was a safety issue. 
5W Manager made aware of situation. Plan made to discuss 
need to perform checks with mother. Reached out to RT 
Charge regarding situation. By this time, it was 2300 and 
mother was asleep, therefore, agreed that RCP  would 
perform quick vent check at 0000 and if mother had any 
issues, we would address concerns at that time and call  if 
necessary. Updated House Supervisor as well as 5W 
Manager. As of 0600, no other issues overnight. Leadership 
team to follow up regarding this matter.

45

46



7/10/2024

24

The Ugly

At approximately 1200, I went into patient's room, 
accompanied by Supervisor , RCP  also present in room. 
Informed mom no changes in assignment to be made. RN  
will continue to be _____’s nurse. Explained to mom that 
any transfers out of bed will be done with assistance of 
staff that have been trained in traction. Mom then said, "If 
anything happens to ______, you just wait". I asked her to 
clarify what she meant by her statement. Again, mother 
stated "If anything happens to _______, if he gets hurt, you 
just wait." She then repeated several times, "Dad is on his 
way here right now, and we're gonna take care of it." I told 
mom that I'm not sure what she means, but that to me it 
sounds like she is making a threat. Mom said it was not a 
threat, that when dad arrives, they will talk with Ortho.

I reiterated that RN and all staff members coming in must 
be able to provide care in a safe, hostile free environment. 
It is all of our priority to provide safe care. 

Inappropriate Chart Entries 

 Patient stated if she would lie down, within 2 or 3 minutes 
something would come across her abdomen and knock her up. 

 Patient has chest pain if she lies on her left side for over a year. 

 On the 2nd day the knee was better and on the 3rd day it 
disappeared. 

 The patient has been depressed ever since she began seeing me in 
1993. 

 Healthy-appearing decrepit 69-year-old male, mentally alert but 
forgetful. 

 She stated that she had been constipated for most of her life, until 
she got a divorce. 

 Father died in his 90’s of female trouble in his prostate and 
kidneys. 

 She has no rigors or shaking chills, but her husband states she was 
very hot in bed last night. 

 Non-verbal, non-communicative, and offers no complaints.

 Discharge status: alive but without permission. 
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 “I was not advised about (patient) admission until the 
morning of January 2. I came to see him before I came 
to the office, and definitely I did not like that the 
patient was on the pediatric floor and wanted to 
arrange for the patient to be sent to at least the 
Intensive Care Unit in our hospital. Also, around 11:00 
after I knew that probably the transport team from __ 
would take a little while, and after talking to the doctor 
over there, I decided to transport the patient to our 
Intensive Care Unit, but the patient coded on the 
pediatric floor at 1:00 while still not transferred there 
to Intensive Care Unit. CPR was given and adult 
advanced cardiac life support with measures given for 
more than one-and-a-half hours. After that the patient 
was pronounced dead at 14:41.”
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Conclusion

The UglyThe BadThe Good
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Thank you.
Kathryn S.M. Mosely, Esq. 

Leibl, Miretsky & Mosely, LLP
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